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Mr. Chairman and Members of the Subcommittee.

Thank you for the opportunity to testify before the Subcommittee today. I appreciate the
opportunity to report on the Federal Communications Commission's progress in fulfilling one very
important aspect of the mission entrusted to us by Congress and the American people, that of
overseeing the entry of the Regional Bell Companies into interLATA long distance service. Just
over two years ago, when Congress passed the 1996 Telecommunications Act, the BOCs were
directed to open their local telephone markets to competition as a precondition to entry into the
interLATA long distance market, thereby providing the American people with the benefits of
increased choice and competition in all telecommunications markets. I am here to report that we
have embraced this complex and difficult responsibility, and that, in spite of delays caused by
litigation, significant progress is being made.

There has been a flurry of activity since Congress passed the Act two years ago: the
states have approved hundreds of interconnection agreements between incumbents and
competitive carriers entering the local market; new entrants have been able to raise more than 14
billion dollars from the public markets to fund their entry into local telephony; and, in New York
City, over 20% ofthe business market is being served by carriers other than the incumbent Bell
Company. Clearly, a lot of progress has been made, though I do not come here to announce my
satisfaction with the pace of competition. The pace of competition in local markets should
accelerate. I would like to discuss with you today some possible strategies for speeding
competition's pace.

The Goal is Consumer Choice in All Markets

The goal of the 1996 Act is to open telecommunications markets to competition.
Consumers deserve to have a real choice among carriers. This means we have to eliminate
barriers that discourage entry by new competitors, and eliminate barriers that discourage
subscribers from switching between carriers.

Common sense tells us that competition is only truly working where real consumer choice
is present and where the consumer is able to exercise certain fundamental rights. I have attempted
to articulate these rights, which are consistent with the statutory provisions of section 271, in
what I call a Consumer Bill ofRights:

1. Consumers must ultimately have the right to choose providers -- from as wide a
variety of providers as the market will bear.

2. Consumers must be able to move seamlessly, without obstruction or delay, from
one provider to another.
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,jUlci{ study. He ,s right. I would add
,ne thIng. I thInk the ~ational Asso­
,larion of Broadcasters are going to
want some additional spectrum beyond
"hat is tn this bill. We will work that
C.Jt. But. this has been scored. and we
wtll work that out with them as we go
IJrward to make sure that we under­
:;land the problem.

The sImple problem is that this bill
ouJd not go forward unless we within

. ~.S :erms meet the scoring problem
r hal the Senator from ~ebraska has
Clutlined.

:\gain. I POint out we are not. how­
ever. by this bill spending money fo;
'.lniversal service. But the budget proc­
ess now makes us account for those
moneys we must be paid by the private
sector pursuant to a mandate, and
since we are continuing a mandate.
partially reducing it somewhat for uni­
·'ersal service. it will cost less than the
old uni versal service. we now must off­
set it.

I think It is responsible on the part
of the Government to do that because
there is always the possibility some fu­
cure Congress might decide not to man­
late that service but require the Gov­
,ernment to pay It.

:30 we have. in effect. met the chal­
lem,e of the Budget Act and. in dOing
so. we will actually, within this period.
,alse the additional moneys which I be­
]ieve will be utilized in offsetting other
:~udget problems as we go along. I do
:1ot believe that will be required by any
adlOn of the Congress in the future to
~harge the cost of universal service to
the taxpayers.

:\gain. in my judgment. universal
:iervice is required so someone who
Gomes up to my State who wants to
call home literally can do it, or wants
;.0 bring up a computer and be attached
:0 data servIces can make that inter­
section with the telecommunications
system of our country.

1 believe sincerely in universal serv­
ices because without the universal
services. the villages and towns of our
rura.l areas would be still in probably
the early part of the 20th if not the
19th century while we all go into the
21st. If they are not to be left in the po­
siticm where they are Without employ­
ment because they cannot attach
themselves to this new telecommuni­
cations miracle of the United States.
th.en I think they will be a burden on
the rest of the country.

:vIy friend George Gilder believes that
In the future. the computer will re­
place. in effect. the networks because
the networks will become, in effect, a
gIg-antic computer network rather than
just a teleVision network. He tells us
chat what is going to happen is that we
.>.re going to have access through the

omputer industry to interconnect
;\merica's schools and colleges in truly
1. l1ew worldWIde web of glass and air.

If people want cO think about 1t.
chere is no way we can afford to have
this bill stopped by a budget point of
')rder. ':'hat 1S the rea::ion for our
amendments. J JOIn in urging adoption
-f :.hese amendments.

Mr. PRESSLER. I urge the adoption
of the amendment.

Mr. HOLLINGS. First. adoption of
the Pressler amendment. If there is no
further debate. I urge the adoption of
the Pressler amendment.

VOTE ON AMEND"IEtiT NO. 1257

The PRESIDING OFFICER. If there
is no further debate. the question oc­
curs on agreeing to the second-degree
:imendment No. 1257 offered by the Sen­
ator from South Dakota. Senator
PRESSLER.

eo'he amendment I,No. 1257) was agreed
to.

Mr. HOLLINGS. I urge adoption of
the Stevens amendment. as amended
by the Pressler amendment.

VOTE ON AMEND~r:NT NO. l~

The PRESIDING OFFICER. If there
is no further debate on the Stevens
amendment No. 1256, as a.mended. the
question is on agreeing to the amend­
ment.

The amendment (No. 1256), as amend­
ed. was agreed to.

Mr. PRESSLER. :vir. President. I
move to reconsider the Ilote by which
the amendment was agreed to.

Mr. STEVENS. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

Mr. STEVENS. Mr. President, I wish
to thank the managers of the bill and
those patient with us. I thought it was
essential first to proceed with these
amendmenti>. Otherwise. we would be
wasting our time If a budget point of
order had the effect of pulling the bill
down. I thank all concerned.

Mr. LOTT. Mr. President. I inquire
what the parliamentary situation is?
Are we back now to making opening
statements at this point?

The PRESIDING OFFICER. Opening
statements are appropriate at this
time.

Mr. LOTT. Mr. President. I do want
to rise in support of this legislation
and make an opening statement. I
would like to begin. as others have al­
ready done. by congratulating and
commending the distinguished Senator
from South Dakota for the hard work
that he has put into this legislation. Of
course. many members of the commit­
tee have been working on this legisla­
tion for several months. As the distin­
guished former chairman said earlier.
way back in 1993 there was a lot of
work going on on legislation that led
to this moment.

But I know from personal experience
and observation that the chairman of
the Commerce. Science. and Transpor­
tation Committee. Senator PRESSLER.
said immediately after the election in
1994 that this is an issue chat is going
to be g-iven hIgh priOrity. a. great deal
of his ,HtentlOn and we were going to
work together to find solutions to the
problems that had prevented its consid­
eration last year and earlier. He made
a comml tmen t also to make ita bi par­
tisan effort So that lS why we are here.
because the chairman of the committee
galle this such hIgh pr:on tv :wd he has

87905
worked diligently co resolve prob:.ems
that had been delaying this legIslation.

I just want to acknowledge that fact
at the very beginning of thIS debate.
We have a long way to go. but I know
now we have started down the path to­
ward passing this le~lslatlOn. I thinlc : t.
is a tremendous un"ertaking.

This is big le151S1ation. It is Impor­
tant legislation. It ;nvol ves a sigmfi­
cant part of the overall economy 10

this country. It IS going to create Jobs.
It is going to raIse revenue because It
is going to be such a dynamic explosive
field. We are fixing to unleash the
bound:..> that have been holding back
this competition and advancements
and this development. I think that no
other segment 0i the economy in the
next 10 years will be more dynamic and
more exciting than that of tele­
communications.

I also want to commend the distlTI­
gUished Senator from South CaroEna
who is working at this very moment to
resolve potential problems on this leg­
islation. but Senator HOLLINGS worked
so hard last year to bring a.bout the
passage of the bill through the Com­
merce. Science. and TransportatIon
Committee. It did not come to consid­
eration. partIally because we Just ran
out of time.

But Senator HOLLINGS a.gam thIS
year has shown a commitment to get
legislation developed that we can pass.
He is the maior reason we are going to
have bipartisan legislation. We should
have more legislation like thIS 10 the
Senate. This is really the first bill of
the year of major Import that I believe
will pass by an overwhelmmg bipartI­
san vote. So many of our Issues have
been considered in a partisan way. ha.ve
been delayed with amendments. \V'e
have had filibusters; 50 amendments on
the budget resolution. But in thIS case.
we will have a chance to develop a. \n11
that can be bipartisan and also a bill
that will pass this body first instead of
the other body of Congress. That is no
insignificant accomplishmen t.

Senator INOUYE certainly has also
been very interested in telecommuni­
cations. He worked on it last year a.nd
has been helpful this year.

The indomitable Senator STEVENS
from Alaska is always there. When the
debate gets hot and heavy. Senator
STEVENS from Alaska will always rise
to the occasion. as he has on this bill.

I have one other recognition before I
get into my comments. I want to rec­
ognize the staff members who r.ave
done great work. hard work. It has
been laborious. tedious. and they have
solved so many problems through the
great efforts of Paddy Link. and ~y

own staff assIstant Chi p Pickenng.
clearly one of the brightest young men
I have known in my life. We would not
be here without their help.

Let me begin With a quote from testI­
mony before the commi ttee earlier. It
begins with a quote from ,t Senator
from Washington State. Senator :vIag­
nuson. who served with great dj~t.inl'

tion on the Commerce. Selenep. ,wei



f::ansportation Committee. He put it
:ery aptlY when he said in this particu­
ar area of legislation "each industry
iee ks a CJ. ~ advantage over its rivals."

And then quoting" 'he witness that
was before the committee:

Each :ndusr.ry want.s prompr. relief so that
,t .:an ·,nter the others' fields. but at the
",me time wants to avoId the pain of new
.ompetl~ion in its own field hy :.aCtlcs that
Will ,ielay that competlr.ion as long as pos­
slble. it IS. therefore. Clp to the Congress to
make che tough calls and. In effect.:ut the
Gordian knot.

That is what we are trying to do with
thIS legislation, cut the Gordian knot
that has held this dynamic field of the
economy back now for several years.

As unbelievable as It sounds, the
Commumcations Act of 1934 passed in
the era of the Edsel. and it is still the
current law of the land. That act now
governs. in fact. constrains . he most
dynamic sector of the U.S. economy­
telecommunications. ,Just as the Edsel
became a symbol ofd1 that is out­
dated. so is the 1934 Communications
Act. That act is based on old tech­
nology and. consequently. on an out­
,jated. rigid-monopoly-based-regu­
latory model. Boy. that sounds bad. but
that IS what we have today. It is time
we changed that.

That system cannot accommodate
the rapidly developing capabilities of
new technolugies and advanced net­
works. Instead. it acts to restrict com­
petition. innovation. and investment.

Cnder that framework, markets are
allocated. not won. by the sweat of
competi tlon. Currently monopolies.
oligopolies or. at best. liml ted competi­
tIOn eXIst in local long distance and
cable markets. More than 40 of our SO
States prohibit any entrepreneur or
competi tor from offering-,"ven offer­
ing-local telephone service.

The 1984 consent decree which broke
up AT&T continues to restrict the Bell
operating companies from offering long
distance or manufacturing.

We should have fixed that long ag-o.
It would have created Jobs and would
have been positive for the economy.

Current law prohibits cable compa­
nies and telephone companies from
competing in each other's markets.
They are willing- to do that. They want
to rio that. Why should we not let them
do that 0

Another 1934 Jaw. the Public Utility
Holding Com;: my Act. PUHCA, pre­
vents registered elect,ric utilities from
using their infrastructure and net­
works to offer telecommunication serv­
ice~ to the 49 million American homes
that they serve. All of these restric­
tions a.nd regulations and allocations
are truly the equivalent of a.n "Edsel"
In the space and information a.ge. [n
the case of utilities. they are already
wired. hooked up. They have the capa.­
bili ty to offer all kinds of services. Yet.
they are toll!. no. you cannot do that.
Wh y 0 There IS no good explanation or
JustificatIOn for It-especially If we do
thiS le141s1ation In a. way : hat IS fair.
op,'n. :lnc! allows compet1 t:on for all.

In stark contrast. the Telecommum­
cations Competition and Deregulation
Act of 1995-this bill-will move tele­
communications :nto :he 21st century
and will finally leave the era of the
Edsel behind. S. 652 will achieve this
through full competition. open net­
w"rks. and deregulation. That is what
thiS bill is all about. That is what we
say we we want. Senators stand up and
say It day in and day out. about all
kinds of situaLlOns. Well. in this bill. in
this area. that IS what we would do.

This bill provides a framework where
entrepreneurs and free enterprise will
make the information superhig'hway a
reality, not Just a conversation piece.
As a result. tremendous benefits and
applications w111 flow :0 our economy,
to education. and health care. Indus­
tries will benefit from expanding- mar­
kets anc opportuni ties. and consumers
will benefit from lower prices in their
local. long distance. manufacturing-,
and cable services.

If one hears the protest of the var­
ious industries. it is not because the
bill IS too regulatory; no. just the oppo­
site is tr:.:e. It is because this bill re­
moves all of the protection and market
alloc;ttlOns that made their respective
businesses safe and secure from the rig­
ors of vigorous competi tion.

Under S. 652. all State and local bar­
flers to local competition are :emoved
upon enactment. An immediate process
for removing line of business restric­
tions on the Bells is put in place. More­
over. the Bell companies are given the
freedom to immediately compete out of
reglOn and prOVIde a broad range of
services and applications known as
InCIdentals. These include lucrative
markets in audio. Video. cable. cel­
lula.r. wireless. information services.
and signaling,

The 1934 PUHCA is amended to allow
regIstered electnc utilities to join with
all other utili ties in providing tele­
communication services. providing the
consumer with smart homes. as well as
smart highways.

Upon enactment. telephone and cable
companies are allowed to compete.
Current restrictions barring telephone
cable entry are eliminated.

As the telephone/cable restriction is
removed. S. 652. ng-htfully. loosens and
removes cable reg-ulation. For cable to
convert and compete in the telephone
area. it will be freed from the regu­
latory burdens that limit Investment
and capital capability. which has been
,I problem III recent years for the cable
industry.

The restrictIons placed on broad­
casters. also durIng a bygone era. he­
fore cable. wireless cahle. and Mtvanced
:1ptworks. woullt be reformed.

()WnerShlp restrictions on broadcast
T\' ~,re raised. An amendment remov­
iCc: "estrictions on radio ownership will
be: d.uopted. and thiS :s one we have
worked l1ard (m. anu we have broad
sU;JPort :lOW for. The FCC is "ranted
,he ;wthortty to allow bro;".,·asters to
mrlve toward .1dvanc(~cl. ,ti"Ir.:t\ TV ilnd
t(l l1St" ('x(_ps;~-;nf"',:tr'lIn. i'!'p:1.tecl by
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technological advance. for broa.d COI11­

mercial purposes. Broadcast license
procedures are reformed and stream_
lined.

S. 652. again. moving in from the
communications policy of the Past
goes from a protectionist policy to on~

appropriate for the global economy and
technology of th,~ ~lst century. 'he bill
promotes investment and growth by
opening U.S. telecommunications mar­
kets on a fair and reciprocal basis.

In short. S. 652 constructs a frame­
work where everybody can compete ev­
erywhere in everything. It limits the
role of Government and increases the
role of the market. It moves from the

onopoly policies of the 1930s :0 thei
arket policy of the future. .
Toward that end. the removal of ail

barriers to and restrictions from com­
petition is extremely important. and j t
is the primary objective. and I believe,
the accomplishment of thIS legislatlOn.
thanks to the efforts of Chairman
PRESSLER and the former chairman.
Senator HOLLINGS of South Carolina.

In addressing- the local and JonlS ,lis·
tance issues. creating a.n open access
and sound interconnectlOn policy ,,":1.,
the key objective. and it was ~ot ea~,,;

to come up with a solution that '.v,'
could get most people t.O be ,;om
fortable With. It is critical to reco"nlz.'
the reason why all of these barflers. ['fL

strictions. and regulations eXIst In :h.'
first place--the so-called !lotUened:.
Opening the local network removps the
bottleneck and ensures that ,Lll ,:orn­
petitors will have equal and universal
access to all consumers. Suc:'1 a,;cess
guarantees full and. I believe. ::ur'"rr:­
petition.

The open access polICY rrtakes It pos­
sible for us to move to full. free-rnar­
ket competi tion in local and long dis­
tance serVices. avoid d.ntltrust dangers.
and dismantle old :'egulatory ;'ra.me­
work.

In fact. the Hen tage Foundaoon
makes the following statement ,wei
points to the open access lOterconnec­
tion policy:

Pollcymakers of a marc conset'vat:ve
free market orientation should ~ot :"eac
this open access pOlicy. In cOact. theviho'llJ
favor it for three reasons;

First. there is a nch. ,:omr:"\on ~::lW ~ljS:O;.'"

that supports the open ,lCCpSS pc.i!osophy
They cite railroad and telegraph pol­

icy in America anl! ,:ommun Llw :radi­
tion dating all !;he wav h;lCk :0 the
Roman Empire.

Second. open access WO!'KS to e-limlnatx
any unfair competl~lve advaneages accrue.:
by companies that have benefited from Go\'
ernment-provided monopolies.

Third. open access removes the ~eed ,-c:
other re.,ulations because the market b·'
comes more competltlVp. :f l')\,f)rVOne :~

equal [ooeing-.
It IS the only way to adl!ress ,'C"

nomic ,Ieregulation where ,1 bottlenl"_"
distnhution system pXIstS. It :s tt:.
same policy which allOWS mark,"
forces. lDstead of regulatIon. cO WOe'

in the C:l.se of long distance, ral:roacl ...
and in the oil and natur:Ll "as p'pp;,'­
disr.;'jhut.ion systerr



ATTACHMENT C



iLl I III Itil I iIII 21 .UlIiblllIlL II' I IbL I [ I III til II r I

F'EC;:R~L.. CO"")l(UNIc:ATIONS COMMiSSlON

W"'S~INC'TON

....

....

O~JI'C'.1t ClI'
T"'lt e ..•

April 29, 1998

The Honorable John McCain
Chairman
Committee on Commerce, Science and

~sportation

United:States Senate
S08 Dirksen Senate Office Building
Washington, D.C. 20Sl0

Re: Hearing OD Section 271 of the Telecommunications Ad of 19.96.

Dear Mr. Chairman:

This letter tr.msmits my written responses to your post-hearing questions, as well as
those of Senators HoUings, Stevens and Inouye. in connection with the hearing on the section
271 application p~ess held OD March 25, 1998 befo~ the Senate Committee on Commerce.
Science and Transportation. As you 1c:Dow, my responsel :md those of my fellow
commissioners to Senator Brownbaek's questions on the 211 process were transmitted. to the
Committee under separate cover on April 22, 1998 at Senator Btownback's request.

I appreciate the opportunity that you. Senator Hollings, Senator SrC'Vc::DS, Sena.tor
Inouye and Senator Bt'Ownback have provided me to respond to these very importmt issues.
As always, I would welcome the opportunity to discuss these issues and my tespon.ses with
you or any other member of the Committee.

Sincerely, ,

wit:.c!~
William. E. Kennard
Chairman

•
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QuestiOIlS Submitted by Senator Ernest F. Hollin~, SC

Section 271, lDterIXchallge Decariftilllt mt.rlladonal.
P3ypholl~SeetloB 253, Sectioa 706

Questioa. 1: The T.l.commUDicaQolll Act of 1996 :let fortb several uiremenu for Bell
company entry into IOIlI distaace. Before a Ben company is allGw to provide lODI
distance, the FCC must iiDd that the Bell eompaDy bas impJemen d tile 14 poiBt
eheckli!t aad that th. appJieatioll i5 in th, public mterest. SOlD. arties believe that tb.
competitive ch.cklUt nfieets the ae.ds of the carrion, while th public iDrerest test
reflects the CODlumer benefits of Bell entry. W'hat it your pc ectiv. aD the public
iutenst 31l.lysis?

AnsWer: In making a case-by-case determination of whether e public interest would be
served by grantinS a section 271 applicatioa., woe mticipate we would examine a varlety
of fal:tors in each case. Unlike the requirements of the co titive checklist, however1 the
FlISence or absence of anyone factor will not dictate the tc:ome of our public interest

_ inquiry.

imam time fnme in 'Which a Bell company U
ue5t? If so, what is it? Must ~ollocatioa. be

Question 2: Dou the FCC have a
nqvind to implement a coUocario
tariffed by the Stste.s?

In my viC"', the impact of Boe enrry on ccnsumm is important aspect of the
Commission's public interest analysis. Ordinary Am cans will only see that competition is
truly working when they can choose from as wide: a met)' of provid~ as the market will
bear. The public interest requirement msection 21 atrorcis the Commission an opPQrtUnity
to corlsider whethe: the local market is sufficient! open such that consumc."'S, particularly
rcsid~tial subscnb:rs will have ,the opportunity reap the benefits of competition because
competitors have the opportUnity to cnte:r and. e them. The: most persuasive proof that
barriers to local competition have been Temcv is evidence of actual competition mthe local
market. Nevertheless. I ree~gnize that there ay be situations where residential entrY is not
widespread even though the aoe has opene its local market. In such instances, if the BOe
satisfies all the statutory :requirements, the of actual competition in the local market
should not prevent BOC entry in the Ion disunce market. .

- Answer. The Commission ha.s no established a minimum time name! BOe must meet in
providing collocation arran~cn • Section 251 (c:X6) rc~ a BOe to provide c:oUocation
arrangement! on "ra.te:5., terms, d c:onditions that are just, reasonable and nond.iscrimmatary.'·
t believe tha!y as part of the n discri.tninatory requirement, a SOC must provide collocation
arnmgements in a. manner th provides an efficient competitor a meaningful opportunity to
compete. In addition, the e mmission recently proposed "model" perfo~e measurements
regarding the a....er~e time takes incumbenr local exchange carriers to respond to a request
for colloc3.tion and the av age time it takes to provision a collocation arrangement Such.
information should assis U1 determining whether a aoc bas met the statutory



•

carriers cOmpeting for their business to obtain more fa-vurable t for their 800 service.
Long di~ companies, in tum. may negotiate with payphone CIS to tower the: payphone
compensation price. The long distan,e company could then use t advantage to attract more
customers. Thus, once barriers to competition are remo....ed. th marm can ensure fair
compensation levels by allo~ parties to ~cgotiate mutually greeable rates.

The orders also specifically provide that the: Commission ret;t1ns disaetion to review our
deregulatory actions and evaluate whether markctpla~ d etioDS in certain lcx:ational
monopolies aist and should be addressed. Indeed., our or ask the stateS to report to us
aD:)' instances of such market failure and allow the states request Commission action. to
prevent payphone abuses.

Question 15: AD 8001888 caU is free to the calling arty. This may provide 111 incentive
for iBdiViduals to make such calls in aD attempt to obtaiD gre.mter revenues Crolb their
payphoDcs. Wlsat is the potential for this type of ud to occur and what can be dOD' to
minimize that potential?

Ariswer: In its payphonc orders, the Commission cognized the potential for such fraud.
The Commission stated that, pursuant to its auth 'ty under the Act and its rules, it would
aggressively take civil enforcement action ' a payphone :provider who deliberately
violates tht! Commission 1 fa compensation rules y placing toll free calls simply to obtain
compensation from earners. Moreover, such act may be fraud by wire and subject to

federal criminal penalties. The Commission ted timt, if it received imonnation that a
payphone provider was using its payphQne fj r this purpose, or allowing someone else to use
its pa),'Pbone for this purpose, the Co ' on will refer the matter to the appropriate law
enforc~ment agencies, for criminal prosecu on. The Commission also stated that it would

• continue to monitor developmenu in this ea. and res-pon.d to 5peCifi; requests ftom cmicn
and payphone service providers.

QYfStiOIi 10: Has the Commissioa received allY complaints tbat state lad local
nstrictio.D.s have prohibited municipal utilities from prcvidiJIl telecollllDunicatiolU
services? How 'Would such prohibitiollS be eousistcDt with !ectaDn 253?

Apswet: I am aware of one suc.h complaint, filed by lCG Telecom Group. leG Telecom
Group withdrew its com.plaint before the Commission issued its dceision in that proceeding.
The Commission did not., therefore, decide the issue of whether section 253 precludes a state
from prohibitinS municipal utilities from providing telecommunications services. The
Commission W, ho'WC'VeI', addressed the related question of whether section 253 precludes a
state from prohibiting municipalities (as oppo~d to municipally-owned utilities) from
providmi teleeommunicatioas services. In the Teas P"umption ()'de", the Commission
concluded that section 253 c10es "ot preclude the state of Texas from prohtoiting it!
municipalities from providing telecommunications services, This holding is' based on the
determination that a municipality is not an "entitY" 5e?arate and apart. from the state in which
it sits for: purposes of applying section 253(a). This detmnination,. in nun, derives from two

e.
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~c:gaL pr.ncipl~ e.-'i't1C~.he U S, Supreme: Court: first. municipalities are net sovereign
entities: and second. <~kJ.egation. of po\Wers Ie .municlpalities is a core state functlOn that
Congress can regulate only !,t does so cle:u'~y Thus, the Commission concluded that, if
Congress had intr:nc.ed section 253 !o insert the Commission into the relationships betwem
states and their political subdivisions, Congress would haV!! done so expressly. The
Olrnmission noted ~at a $tatc prohibition on its political subdivisions do~ not preclude
private parties from entering the local exchange market throueh the various means
contemplated oy the 1996 Act, :i, e., resale, unbundled ne~Otk elements, new facilities, and/or
~ combination thereof. The Commission encouraged states, however, to avoid enw;tini
absolute prohibitions on municipal entry into telecommtmications.

Should the Commission be called upon to review So state prohibition'regardiDg municipal
\Itilities, a thrcshold question would be whether the municipal utility is an "entity" within the
meaning of section 253. If tM answer to that question is yes, then subsection 253(3)
generally condemns state restrictions that prohibiT: an mtity from providing !.

telecommunications servic:, unless the re.te d~:r.onstrates thaI the restriction nevertheless is
consistent with subsections 2S3(b) or 253(<:).

Question 17~ Does tbe CommissioD believ: .it has tbe authority to forebear under sec:tioD
i06 from applyin~ the requirements of s tioa 271? 1D this reprd, please !late that
section lO(d) preclude.! the Commissiou nm fonburiDg from applyilli S~tioll 271
\lDtil sectioll 271 bas beeD fully impJem ted. Is there any buis for diitinguiSbiDg
between iDterLATA packet-swit~hed D arks and interLATA Detworks C:OD5t1'UCted for
plain-old telephone .service?

~er: We are currently considering issues in the context of the Section 706 petitions
tiled by Bell Atlantic) U 5 'WEST, an Ameritech. The Commission has requested. public
comment on the three petitions and far has rcceiYecl 63 initial comments from a variety
of inteRsted perticipants. Reply eo ents arc due on May 6, 1998. Many parties that filed
initial comments in the section 706 roc:eedings argue that section 10(d) prc,Iudes the
Commission from forebe3rinc fro applying ~tion 271 as the BOes request. Althouih I do
not want to prejudge a pending eeding, I do agree that, at least on its face, section 10(d)
appea:rs to preclude the ~m.mis1:'11 from forebeariDi from applyini section 271 until s=tion
271 has been fully implemented d dOC3 not contain my express exception for section 700.
I note that certain petitioners ha; e suggested another approach that would enable BCes to
aggregate pat;k=t''''ir<;hed\~ - alter LATA boUlldari.. for packot-switched services.. I
look forward to hearing the uses to these arguments. As a. general matte'. I intend to
work with all parties., incl . the BOC3~ to fmd ways to encomage the deployment of
advanced telecommunications ~al'ability to all Americans. Because BOCs have made a
significant investment in telecommlmic:ations in:fra3tructurc, I believe that they should
participate liilly in the 7ion of broadband services.

9
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I coopera1c with CLECS. and the local market
2 in Texas might never be competitM..
3 I do not find it in the public
4 interest to Support the 271 application
5 today, but I do not believe that we need to
6 reach the Track A or the public intereSt
7 issues today because the 14 points have not
8 been met, and if we work. on curing these
9 deficiencies. then there will be

10 competitive alternatives, and track A will
11 likely be satisfied.
12 If the 14 points are ultimately
13 met, and if Southwestern Bell is able to
14 adjust its corporate culture to treat 1h:
15 CLECS iIS valued customers rather than
16· annoying competitors. then the n:scrvations
17 concerning the public interest may also be
18 removed.
19 So I would propose that we focus
20 on the steps necessary to meet tB::
:z I checklist, but the evidence of
22 unCOOpe:TiltiVC behavior to dale and the
23 difficulties CLECS have had in c:::stablishing
24 a competitive foothold as reflected in the
2S dearth of faci1ities~basedcustomers has
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COMPANY.

10

I A 1 think is debatable, given the minuscule
2 number of residential and business
3 customers served. The de minimis rule
4 b<;come:s an issue. So does whether any of
5 tltese providers is or can become a true
6 competitive alternative to Southwestem
7 Bell in light of Southwestern Rel1'~ lack
8 of cooperation and efforts to frust.nlte the
9 CLEC's efforts to enter the market.

10 The public interest, which is the
11 lilSt issue -- wt.:thcr Southwestern Bell's
12 entry into long distance is in the public
13 interest is to be determined af1er the 14
14 points are met. 1be record is replete with
IS examples of Southwe$tem Bell's failure to
16 meaningfully negotiate. reluctance to
17 implement the terms of the arbitrated
IS agcemcnt5. lack of cooperation with
19 customers and evidence of behavior which
20 obstroctc: competitive entry.
21 As a result, we do not have an
22 open market today with Section 271 as an
23 incentive. The very real d8l1ger is that if

iZS ....~·lIw>~l< .. tlw:CA>mmisaiol>".;lIa>me 24 SoulhwesU:rn Bell were granted 271 relief
I 25 now, they would have no inca1tive to
l--~-~--.....(------~~-~-

I Page 186
\ I back on the record to take up Items 18. 19
i 2 and 20 on today's ~da seqpence. Item 19

3 is Project 16251, Investigation of
4 Southwestern Bell Telephone Company's Entry
5 Into In-Region InterLATA Service Under
6 Section 271 of the Telecommunications Act
7 of 1996.
8 Before we join in visiting with
9 the staff, do any of you-all have anything

10 you'd like to kind of start off with?
11 COMM CURRAN: wei!, I've
12 got an opening statement before we get into
13 everything_
14 COMM. WALSH; I do, too.
I 5 COMM. CURRAN; And I think
16 Commissioner Walsh does too. So would you
17 like to go ftrSt?
18 CliAIRMAN WOOD: C.m:at
19 COMM. WALSH: I fmd that
20 Southwestern Bell has not yet mct the
~l requirements for in-~on intcfl.,ATA

22 authority tinder Section 271.
23 In regard to the issue about
24 Track A, whether there is a competing
25 facilities-based provider to satisfy Track____..:... -l... --'
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I conducting transactions with one or more
2 long distance subsidiaries that do business
3 irt-region and out of region, I think
4 following the flow of transactions becomes
5 a lot more complex.
6 Going back to the issue of doing
7 business with Southwestern Bell in the
8 public interest, I think that, to date.
9 Southwestern Bell has been a reluctant

10 participant in opening the local
I I telecommunications market to competito"_
12 1fully support the development of an
13 instruction manual that gives CLECS
14 complete information on the steps necessary
15 to accomplish all required transactions
16 with SouthwC5tcm Bell. I would alSQ
17 require Southwestern Bell to come up with
18 concrete steps for changing the corporate
19 culture to treat CLECS as valued customers.
20 Any such change must be embraced from the
21 top of the organization, acted upon and
II communicated downward throughout thr; cntiJe
2' Ql'gllnimtion to account representatives,
24 repairmen and employees a.t the LSC.

25 Particular areas to be addressed

P'()RTER
Ii

'~nt[\, T,' '1"."J:,lnc~ction

2 1y.~t'" ..'e(:t:1 :)[c n:icring. ltbility
3 pnC",,:S'; ,,:haIlg,~r,le:" hl~ fallout

,~ fates, :lcce:ss:.o number:: "md availability
5 of ~lrneiy and comple1e bll,hng information
6 must also be resolved
7 In connectloll Wlth performance
5 measures" we must: adopt a complete set of
9 perlormal:'lCC measures to address all parity

10 i!';sues They must be available to all

11 CLECS and provide aggregate and individual
12 CLEC comparisons. There must be a
13 sufficient period of actual measurement of
14 data to ensure that the measures are
15 effective and to establish wlx:thcr or not
16 Southwestern Bell is in compliance with the
17 parity requirement'\:. 11le measurement
18 period, I think. should be at least three
19 months. There must be self~imp]ementing

20 penalties that do not allow for selective
l1. discrimination and which are large enough
22 to be a deterrent.
?3 To mitigate against deterioration
24 after 271 relief is granted. I would
25 recommend that a serious failure to

BUTLER PORTER
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I continuously meet the performance measures
2 would result in a freeze of the right to
3 solicit in-region interLATAcus1omers.
4 In connection with the 272
S affiliate transaction issues, I continue to

6 be concerned that competitive afflliates,
7 like Call Notes. are not providing the same
8 service to customers who are served by
9 CLECs as they do to Southwestern Bell

10 customers. I think any activity on this
11 pan is a significant barrier to entry.
12 I'm also concerned about the
13 level ofd~ of data requiIed in
14 reponing hy the long distance company
15 SBLD. I think the reports must be readily
16 available and captl.U'e relevant data to
17 identify cross-subsidies and
IS anticoropetitive activity.
19 When a B<X and a long distance
20 company affiliate choose a simple
21 structure. then 1 think the reporting can
22 be pretty strai~tforward,but in a
23 corporate structure which is as complicated
24 as this one is and when there are three
~ separate BOCS .- and maybe more --

Page 194 Page 196
1 wol11d he training for all emplo~ who
2 deal with retail customers and CLECs,
3 developing protocols of what service reps
4 can say and do in contacts with customers,
5 s1J'Ueturing information flow from the
6 policy group to acc:ount ICpS and 10 CLe<;s

7 so that policy decisioas are universally
8 known. establishing incentives for
9 employees based upon CLEC satisfaction and

10 developing an appeals process or ombudsman
11 within Southwestern Bell itself for CLECs
12 to appeal decisions made by the account
13 rcp$.
14 At the end of the collaborative
15 process. I think we should have a new
16 ,survey of CLEC satisfaction to see where we
17 stand in terms of the ease of doing
18 business with Southwestern BeJl, and I
19 think at that time the hearing should be
20 n:con~d to take supplc;:mc;ntal tc:~y

21 on eLSe experiences to evaluate the real
22 world with the 14 points and the public
23 interest.
24 CH.A.1RMAN WOOD: Pat?
25 COMM. CURRAN: First of all,

X.ENNEDY REPORTING SERVICE., INC.
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1 them as competing providers.
2 Track A requUcs that Bell have
3 entered into one or more bindina agreements
4 that have been approved specifying the
5 terms and conditions under which it is
6 providing access and interconnection.
7 While Bell has entered into scores of
!! agreements, certain of Bell r s actions
9 indicatx: that it doesn't consistently view

10 all agreements as binding in natuIe. It
11 has cha1len2ed a number of the terms of
12 arbitrated agreements in court proa:edings.
13 These legal challenges indicate to me that
14 Bell is not conunitted to perform under 1he
)5 disputed tem:IS of the agrecauent, if it can
16 prevail. Its legal challengest if
17 successful, may render some or all of the
18 disputed terms of the executed aareements
19 void or voidable. These are not
20 characteristics of what is generally
21 understood to be a binding agreement. i'b;y
22 also cast ~ious doubt about the futwe
23 performance under these agreements.
24 Certainly Bell hac; a legal right
25 to exhaust its remedies in cowt. The

BUTLER pnRTEE
•.... A
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I wanted to thank the parties to this
:2 proceeding for developing an e~austive

3 record. 1t wac;·- not only, I think, were

4 the issues developed well. but it was
5 informative and educational, and I
6 appreciate that.
7 TIle focus in this proceeding and
8 the; Staff's comments may very well be
9 dU'ected at things that Southwestern Bell

10 has either done OT not -- well, has either
11 not done or has not done well. That is due
12 in huge part to the natwe of this
13 proceeding. However, there's also evidence
14 in the record that Bell is complying with
IS the majority of the provisions of most
16 interconnection agreement.1;.

17 In addition.. during this
18 investigation process, Bell has agreed to a
19 number of suggestions and recommendations.
20 While competition is not as robust as
2J perhaps it should be by this point in time,
22 it's evident that Bell has come a ways
23 since the first arbitration. While it does
24 not -- while I do not believe that
25 competition is at a sufficient level today
1---....-.--=-----.--~----~--.::-_-----!----------------------1

1 to allow Bell to enter the long distance
2 market, my hope is that the comments that
3 we and the Staff will make today and as a
4 n:::iult of the collaborative process that
5 will be recommended -- that Bell will be
6 able to enter the long distance market by
7 following the road map that I hope that we
8, are able to give you.
9 Even when Bell meets the

10 checklist i1J:mS, there are still some
1 1 concerns which lead me to the concluslon
12 that Bell has not met its burden necessary
13 to recommend that it be allowed to enter

14 the long distance market. Those concerns
15 arise under the Track A requirement and the
16 question of whether Bell rs application is
17 in the public interest.
18 On the TIack A matter, I have two
19 major problems with any conclusion that
20 Bell ha.<; met the Track A requirements.
21 First is the issue of whether it has
22 entered into binding agreements. Secondly
23 is my conclusion that the cumulative number
24 of access lines served by Bell's
l5 COInpe:;titQrs is insufficient to establish

Page 198 Page 200
1 problem such appeals create. however. is
2 the uncertainty in the business 8II"8DgemeDt

3 and the impression that it is using the
4 legal process, not to protect its rights.
, but to thwart the process itself. While
6 the Commission cannot deny Bell its legaJ
7 remedies, Bell miaht consider withdrawing
8 some of its pending lawsuits involving
9 disputed interconnection agJeemeIlt;. Such

10 a voluntary offer would alleviate the
1J') uncertainty in the business arrangements
12 and would ass~ tb; binding nature of
13 ~isting contracts and would be one
14 indication of Bell's commitment to the
15 competitive marketplace.
16 Another example of what I
17 consider to be Bell's lack of commitme'Dt to
18 the binding nature of certain arbitrated
19 ag;rec:anen~ it has executed is its refusal
20 to apply the Conunission's rulings in one
21 agreement to all similarly situated
22 agreements. For example. we learned in
23 this hearing that, despite the ~onunission' s
24 clear interpretation that reciprocal
2:5 compensation proviSions apply to ISP

Page 197 - Page 200 KENNEDY REPORTING SERVICE, INC.
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1 to Bell or true commercial alternanves to
2 a sufficient number ot" phone subscnbers in
:1 the: state. However. on this issue, I would
<1 be willing, assuming that the c:heddist is
; met and the other public interest issues
6 are met -- I would be willing to set forth
7 the record evidence on this matter and let
8 the FCC decide if it believes a de minimis
9 number of lines in the hands of competitors

lois sufficient to mc:ct this requirement. ..
1) nus brings me to the question of
12 whether I believe Bell's application is in
13 the public interest. At this time. I do
14 not believe it is. With the facts before
15 us. I do not believe there is any way to
16 conclude that, in Texas, thcJe is a
17 situation of i:rrevcn;iblc; local
18 competition. Currently, there are CLECS

19 with de minimis cu.~mers. and even those
20 de minimis customers have been secured only
21 with tremendous effort and with Bell
22 resISting at every tum. Will these CLECS
23 and othcT CLi~CS be able to retain even this
24 level of customer base into the futuR:.
25 much less to provide a resJ. competitive

Multi-P~e';J COMPRESSED TRANSCRfPT
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1 traffic, Bell failed to apply the ruling to
2 identical provisions in other existing
] contracts. 1 understand that Bell has now
4 agreed to abide by the Commission ruling in
5 the Time Wamcr and Waller Creek proceeding
6 and to apply that ruling to all current
--; contracts involving IS? I would like to
8 and would expect to see the same continuity
9 in other conteSted pTOvisions.

10 Neverthe!ess. until Bell shows a consistent
II policy of applying Commission rulings
12 across the board and a commitment to
13 perform in accordance with the terms of all
14 agreements without constant Commission
15 supervisi~ I cannot reach the conclU$ion
16 that binding agrccrncnts have been entered.
17 Track A also requires that these
1R binding agreements be with one or more
19 unaffiliated competing providers of
20 1elephone exchange service. The question
21 is. therefore, what constitutes a competing
22 provider? Neither the Act, nor the FCC,
23 require 4 showing that a competitor or
24 competitors have secured any minimum
25 perrentage of market share away from Ben.

OPEN MEETING - 3RD REPORTER
DOCKET NOS. 16705, et al

Pagc202 Page 204
1 However. it stands to reason that to meet
2 the requirement that other providers - to .
3 meet this requirement, other providers must
4 have sec~more than a de minimis number
:l of customers.
6 Here we; have 4 situation wbc:n:
7 potential competitors have spent enormous
8 time and effort and probably enormous sums
9 of money attempting to gain a foothold in

10 the local telephone market. 11le regulatory
11 agency has spent untold hours in an effort
12 to establish mechanisms under which the
13 phone cu.stolllCf8 of Texas will have choice
14 in their local phone service) and this
15 enonnous effort has resulted in a movement
16 of just 1 percent of phone custonlerS to

17 competitors. I don't believe the record
18 suppom the explanation that this is the
19 result of a lack of interest, eitheT on the
20 part of CODSUIDCTS or on the pMt of
21 potential competitors.
22 TIle 15 CLECl~ relied upon by Bell
23 to demonstrate there are com.peting
24 providers 1 believe simply do not yet rise
25 to the level of providing real competition

KENNEDY REPOR.TING SERVICE, INC.
(512)474-2233
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1 m:trket, there may be enonnous pressures
2 from an sorts of sources, including the
3 consuming pUblic, to allow it to remain in
4 the long distance market without
5 restriction, even at the expense of
6 competition. A preferable approach in my
7 .mind is to assure that -~ to assure that
8 robust competition exists before Bell
9 enters the market. Hopefully, that is what
loa collaborative process can achieve, but by
l J being as specific ft8 possible in providing
12 Bell a road map or outline of what is
13 necessary to obtain a positive
14 recommendation from this Commission,
15 hopefully such conditional entry will not
16 be necessary.
11 Finally, with regard to 1he:
18 public interest, no matter what safeguards
19 and protecti'Vt'! mea..c:ures we recommend, we
20 cannot be assured that competition will
21 become ~iblc in Texas until Bell is
22 committed to treating CU~Cs as customers
23 rather than as competitors. This change in
24 business attitude is entirely within Bellts
2$ power. This Commission cannot order Bell

~----------~----I--~

aduevei truly competitive marketplace,
there must be some assurance from Bell that

~. a~ TO these interconnection agreements, as
t they ,:xpire. tha.t it will continue to
5 oper3teJ.nder the tenns of those agreements
6 Wltil ne'IN contracts are in place, and to
7 the extent that these agreements require
8 arbitration, the period between the
9 exprratlon of the ewrent contract and

10 subsequent contracts could be significant.
11 Moreover, if Bell is already in
12 the long distance market, it will have far
13 less incentive to complete subsequent
14 contract negotiations in a timely manner.
15 In order to expedite future contract
16 negotiations, we could consider the
17 development and adoption of default
18 contr.lcts for various types of
19 interConnection agreements, suC'..h as resale
20 or tJNE agreements. lbese default contracts
21 would &, available to CLECS without the
22 necessity of any additional negotiations.
23 "The provisions of these agreemenTS could be
24 developed through the colb.borlltive proo;ss
25 and could be based on sections of

1 agreements that Bell has alre:ady agreed to

2 provide on an MFN ba.oris. For instance,
3 these agreements could include the
4 performance measw-es attachment as well as
5 provisions of the physical collocation
6 tariff.
7 Parties selecting a ck;fault
8 contract could always negotiate additional
9 tenDs, but any CLEC entering into an

10 agreement with Bell for the fIrst time 9r
11 for a subsequent contract period could take
12 advantage automatically of these basic
13 minimum tenns. 'These default agreements
14 could be considered AS a substitute for
15 BeU' s generic contracts, which they now
16 use to start the negotiation process.
17 It has been suggested that we
18 could recommend to the FCC that conditions
19 be placed on Bell's entry into the
10 inteTLATA market. That's all fine and
21 good However, from a rea.llifc point of
22 view, I donlt believe that's a realistic
23 remedy if the future -- if, in the future,
24 Bell shows a lack of commitment to the
25 competitive;' process. Once Bell is in the

Page 205 - Page 208

1 to change its attitude. We can, howcYer,
2 provide concrete actions~ steps which we
3 believe will result in an open market. But
4 Bell can change its attitude. and it can do
5 that by demonstrating good faith in its
6 negotiations and dealings with o..ECS on a
7 going-forwN'"d basis. It can dcmonstra1e
8 this good faith by removing barriers that
9 it has put in place and by its commitment

10 to institutionalite clear and
1{ non-discriminatory procedures to allow
12 CLECS entry into the market and to sustain
13 new customer relationships.
14 In addition, Bell can demonstrate
15 its change in attitude by participating in
16 good faith in the collaborative process
17 that I think we'll be discussing throughout
18 the rest of the day. TIns process, I
19 believe, will remedy the deficiencies that
20 are likely and that we will be discussing
21 and be noted in today's deliberations in
22 Bell's application. and hopefully weIll be
2'3 ab1e to put in place a mechanism that 'N'ill

24 assure a truly competitive market in Texas.
2S CHAIR.MAN WOOD: I would

._-- ------~-- _._------
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I the telephone::, because this is an issue that
2 is not a contested issue. This commission has
3 decided it. I don't notice that needing AT&.i

4 to do EDl at the elernenta11evel is in any
5 pleading. Although everything else seems to
6 be pled to the court, that's not one I see in
7 the pleadings, that we need to get AT&T hooked
8 up to the: EDI.
9 So the fact that Ernst & Youngt

10 who in a wonderful full-page ad, which to me
11 is not a bug caught between the reels. if yOU

12 can afford to pay the Wall Street Journal for
13 a full-page ad, says that~ :isn't a
14 business we can't improve. which is their sig
1s line: here on the bottom., I wonder if the
16 business they understand. I mean, obviously,
17 they wouldn I t have been hired unless they
18 were - were qualified to do this, but the
19 fact that they can't understand that this is
20 not a contested issue. that this is an issue
21 that needs to be resolved to help Southwes1em
22 Bell get what it wants. and that' 5 what
23 disturbs me fundamentally.
24 A week ago, this was relevant.
2S That's the standard. In discovery, is it

Multi- Page no<
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everything else.
Btlt havi.ng said that. 1 think

4 there's a long history in litigation and a
tong history in administrative law that if

6 there is a way to spare CEOs from having to be
pulled into -- and away from running the1r

8 businesses and pulled into thc:::sc: things. if
9 there's a way to get information and to get

10 evidence from some other reliable SOUTce. that
11 that should be done. And it seems to me that
12 here there have been depositions of the 9_ of
13 the individuals on the other side of those
14 telephone conversations, and there's certainly
15 no evidence thllt I've seen that thctc's =y
16 reason to doubt the veracity of the
17 infonnation obtained. so I don't see the
18 necessity of deposing Mr. Whitacre. And so 1
19 would grant the appeal.
20 CHAIRMAN WOOD: I also added
:z 1 , that I guess -- 1've kind of been thinking a
22 lot about this issue in the last~k and I've
13 kind of gone allover the map. My initial
24 thought was on the fishing expedition issue.
25 that it was a bit - left a little bit broad

98 13:54 'lr512 -1-74 -U:.l
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I here. and so Monday I voted to add I've
2 since read the entire depositions from
3 Mr. Laslcawy - or Laskawy and Mr. Spiropoulos.
4 And in light of what we just did, I mean, I
5 think one of the -- one of !he things that -
6 and it's in the - in the full draft of the
7 staff recommendation is we said that the
8 corporate attitude and the corporate behavior
9 wasn't right.

10 This evidence here, to !DC. if the
11 company doesn I t wish to rebut it more than
12 what they've done on ttv;ir pleadings, stands
11 as it is, and I think it is - is pmty
14 damning. But 1 don't think it's damning quite
15 fOT tt.: same reason that the parties on either
16 side allege or disavow. I think it's damning
17 because ass 15 not a contested issue. Getting
18 AT&:T to get its ED! up and operational is
19 something you ought to bend over backwards to
20 make happen. And the fact that it's deemed
21 by -- by yOUT company and your advocacy. to be
22 fair, Mr. Kridner; and on the other side as
23 well. from AT&T. that this is a point of
24 contention bugs me a lot deeper than. you
~ bow, whist Ed Whitacre did or didn't do over
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1 relevant? It's relevant We've ruled today,
2 in my mind. We've determined that there are
3 violations of the public interest, one of
4 which is the corporate behavior and attitude
5 of Southwestern Bell, =d I think u:nrebuttcd
6 the -- the testimony I don't thinlc requires a
7 malicious intent. I'm not going to impute
8 that in there. And I 1hink, however. whether
9 it's found or not, the point that AT&T alleges

lOis largely proven, that there is an
11 interfe.rencc here that ~- that is not
12 indicative of a company that is interested in
13 getting local competition off and operating in
14 this state.
15 Having basically, 1guess, given
]6' the .- the company the relief it sought, which
17 is a finding that this -- the pUblic interest
18 has been not upheld by Southwestern Bell by
19 this activity, reglU'dless of intent, I think
20 the actions of the activities speale for

21 itself. I kind of think it's -- it's -- it's
22 nowmoot.
23 I think the judge was right, it is
24 relevant, the man should have been deposed.
Zj think in -- in ~ - ttl; docnine m.n you
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*351
STATEMENT OF WILLIAM RAY, GENERAL MANAGER, GLASGOW ELECTRIC PLANT
BOARD

Mr. RAY. I can certify that I will be a similar nonexpert, Mr. Chairman.
As you stated, I am William Ray. I am the superintendent of the Glasgow Electric Plant Board in

Kentucky. I am testifying today on behalf of the American Public Power Association. As you
know, APPA is the national service organization representing more than 1,750 local public power
systems throughout the country.
APPA supports S. 1822. We think. it is an excellent starting point for the development of the

national information infrastructure. And while there are many provisions, from APPA's
perspective, there two sections of 1822 that deserve special mention and that we are especially
happy with. Section 103 that requires all telecommunications carriers that use public
rights-of-way to offer preferential rates to a range of public institutions, including State and local
governments, and section 302, which recognizes the right of electric and other utilities to provide
telecommunications services.
Now, that is a giant step there. The first will benefit citizens in every community throughout the

country. The second provision explicitly recognizes the legitimate role and interest electric
utilities have in developing the national information infrastructure.
APPA has some suggestions for improvements to the legislation. Specifically, we recommend

that section 302 be amended to specify that any usual, customary, and nondiscriminatory fees or
conditions imposed by State or local government on the use of public poles, conduits, ducts, and
rights-of-way, are not considered to be barriers to providing interstate or intrastate
communications. And that section 302 also be clarified to ensure that the provision prohibiting
unreasonable discrimination among telecommunications carriers by State and local governments is
not construed to prevent or impair the leasing of excess capacity from a publicly owned
communications system on a private carriage basis.
Now, all electric utilities, whether owned by units of State or local government, organized as
electric cooperatives, or owned by private investors, are ideally positioned to playa role in the
construction of the NIl. Electric utilities have the infrastructure in place to develop the NIL We
have the ethic of universal service.
We have the killer application and, you know, that is what most of the phone companies and the
cable companies are out casting for. We have got it, and that is deferring the construction of new
generating plants because we use this information system to make what we have got work better.
Through our participation we can *352 inject an additional element of competition in the delivery

of telecommunication and information services.
While all electric utilities have telecommunications needs, the manner in which these needs are
met differs greatly among different public power systems. Now, some public power systems will
lease communications facilities from others, some will build facilities simply to meet their own
communications needs, still others will build facilities with excess capacity and lease that capacity
to third parties.



And, finally, some will do like Glasgow has done, and see telecommunications services as just an
extension of other utility services such as electric, water, and sewer, and we will sell the services
directly to the consumer. No matter what course they pursue, APPA's goal is to ensure that
legislation ensures equal and fair access to the information superhighway and will not impose
unreasonable or unjustified obstacles in the path ofpotential developers ofthe NIl, including, of
course, public power systems.
APPA members bring additional assets to the table. Perhaps the most important of these is the

very real, competitive pressures we have injected already in the electric utility industry and which
we are likely to add to the telecommunications industry. I would like to summarize briefly the
benefits that my community has enjoyed from my utility's entry into the field of
telecommunications.
We built our system initially to do demand-side management, and actually not just demand-side
management, but to better operate our electric utility and, quite bluntly, to decrease the bite that
TVA took out of my community every month in the form of the wholesale power bill. We have
proven, just with crude experimentation in a small town in south central Kentucky, that 2- or
3-KW-per- home reduction in peak demand is achievable.
Now, that is what I call the killer application. You know, in terms of replacing that reduction in
demand with construction of generating capacity, that is a value, depending on what part of the
country you are in, of$3,000 or $4,000 per home.
We also, while we were building our system, put competitive cable television service on it. You
have heard that story before, although I like to tell it. The competition for cable TV in Glasgow
has resulted in rates-whether you subscribe to the municipally owned system or the privately
owned system, that average $18 a month less than what you are going to pay in a community
where there is no competition. So, we consider that a success.
We forgot to worry about all the potential problems that might arise from developing
competition. We just went ahead and did it. We have now been able to introduce competition for
telephone service. We use our same system to offer, as far as I know, the only competitive dial
tone in the country, where the people in Glasgow can buy their dial tone from GTE or they can
buy it from the city of Glasgow. It is too early to tell exactly what the results of that competition
are going to be, but if our history ofcompetition in cable television is any predictor ofthe future,
we think the benefits will be significant.
We sell data service. We can-any home in town can access a local area network with speeds
approaching what the telephone company calls T-1. The telephone company calls it T-1 and
generally *353 charges $1,000 or $1,200 a month for it. We charge $19.95 for it.
We have also been able to synchronize all our traffic signals in town, which really adds the
possibility ofdemand-side management for a whole different area of services. Demand-side
management is not just for electric utilities. By synchronizing all the traffic signals in town and
improving traffic flow, we have learned how to do demand-side management on our streets and
highways.
There is another option. When streets are crowded you do not always have to build wider
streets; you can figure out a way to reduce the demand and get some of the vehicles off And that
is what close synchronization of traffic signals can do, and that is just what we have discovered in
Glasgow with our crude system and using our own money to try to do R&D. And we think that
is only scratching the surface of what competition can do, and I just want to, again, reiterate our
joy that this bill specifically recognizes electric utilities as players in this.



Thank you.
[The prepared statement ofMr. Ray follows:]

PREPARED STATEMENT OF WILLIAM 1. RAY

Mr. Chairman and Members ofthe Committee, my name is William 1. Ray, and am
Superintendent of the Glasgow, Kentucky, Electric Plant Board. I am appearing today on behalf
of the American Public Power Association, the national service organization representing more
than 1,750 local, not40r-profit, publicly owned electric utilities. APPA appreciates this
opportunity to testifY on the National Information Infrastructure (NIl) in general, and S. 1822 in
particular.

SUMMARY OF APPAPOSITION ON S. 1822

APPA not only recognizes the many public benefits to be gained by construction and
implementation of a national information infrastructure, many of its members expect to be active
participants in construction and operation of the Nil. Attached is a resolution adopted by APPA's
Legislative and Resolutions Committee in January, setting forth the association's position on Nil
policy.
APPA supports S. 1822. It is an excellent starting point for development of the Nil. There are

several sections that deserve special mention:
· Section 103 requires all telecommunications carriers that use public rights ofway to offer

preferential rates to a range of public institutions, including state and local governments;
· Section 302 recognizes the right of electric and other utilities to provide telecommunications

services; and
· Section 501 makes it clear that any local exchange carrier that provides video programming is

subject to all the provisions ofTitle VI of the Communications Act of 1934, as amended ("the
Act"), including the requirement to obtain a local franchise.
Changes in other sections could improve the legislation in ways that would enhance competition

and promote universal service. Specifically:
The definition of telecommunications services in Section 301 should be amended to clarifY that

it does not include leasing, on a private carrier basis, communications facilities to a third party;
Section 302 should be amended to specifY that any usual, customary and nondiscriminatory

fees or conditions imposed by state or local government on the use of public poles, conduits,
ducts and rights-of-way are not considered to be barriers to providing interstate or intrastate
communications; and
. Section 302 should also be amended to prevent the provision prohibiting unreasonable

discrimination among telecommunications carriers by state and local governments from being
constructed to prevent or impair the leasing of excess capacity from a publicly owned
communications system on a private carriage basis.

UTILITY ROLE IN DEVELOPMENT OF THE Nil



All electric utilities, whether owned by units of state or local government, organized as electric
cooperatives, or owned by private investors, are ideally positioned *354 to playa role in the
construction of the NIl. Electric utilities have the infrastructure in place to develop the NIl, they
have the ethic of universal service, and through their participation they will inject an additional
element of competition in the delivery of telecommunications and information services.
Utilities have the greatest single industry requirement for "real-time" communications capabilities

in the nation. To meet these information and system command-and-control needs, utilities have
constructed sophisticated communications networks that include virtually all of the media that will
be incorporated into the NIl-fiber optic cable, coaxial cable, twisted pair copper wire, microwave
trunked land/mobile radio systems and power line carrier. One APPA member, City Utilities of
Springfield, Missouri, even has an experimental license from the Federal Communications
Commission to incorporate personal communications services into its municipal communications
system. Current estimates of the utility industry's operating expenditures for telecommunications
range from $2 billion to $4 billion annually, growing by 25 percent or more each year.
The "traditional" elements of the telecommunications industry-local exchange carriers, alternative
service providers and interexchange carriers in the telephone industry, and cable television
systems-have not only taken notice of the electric utilities' telecommunications infrastructure, they
have made extensive use of these facilities. According to the FCC's 1993 Fiber Deployment
Update report, utilities provide in excess of 100,000 miles offiber optic cable to communication
carriers, either as primary circuits or redundant (backup) capacity.
The demands of the electric utility industry for telecommunications and information services are
expected to increase in the future in order to implement energy conservation programs and to
enhance the control, reliability and responsiveness of electrical service to the public, in the wake
of the competitive environment formalized by the Energy Policy Act of 1992. Efficient operation
and survival in a more competitive environment are driving utilities to develop new and enhance
older communications networks. Computers and microprocessors will play an increasingly
important role in improving distribution efficiency. Advanced distribution devices based on
modern power electronics will replace mechanical devices that control power flow on distribution
systems. Computer technology will make real-time pricing a reality in the near future.
Sophisticated communications networks will be essential for utilities to capitalize on these
investments.
Concurrent with the expansion of utility communication needs is the convergence of what has

been to this point discrete communications services or markets. Thus, the communications
facilities needed by utilities for load management and control operations are the same facilities
that will carry telephone conversations, cable television entertainment and permit interactive
communications.
Because the public, private and cooperative segments of the electric industry share this need for
sophisticated, high-speed telecommunications and information systems, they have joined together,
along with their public and private counterparts in the water and gas utilities, to form the Utilities
Telecommunications Council (UTC). UTC develops and advocates the consensus positions of
the utility industry on telecommunications policy. Other witnesses on today's panel have set forth
these utility industry views on S. 1822 on behalf ofUTC, and APPA endorses these consensus
positions.

PUBLIC POWER'S INTEREST IN THE NIl


